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Abstract:  

 

The issue of child maintenance payments, in international cross- border cases, has become a high-

lighted legal and political issue. The primary concern, beyond parental financial obligations and 

responsibilities, is the welfare of the children involved.  Prior to the June 2011 Council 

Regulation (EC) No 4/2009, various disjointed laws and Conventions were in place to try and 

address this sensitive issue. These included the 1968 Brussels I, relating to maintenance (Article 

68(1), Lugano I & II, 2005 Brussels II, 1990 Rome Convention and the 1956 New York 

Convention.  
1
However, each of these legal instruments were bound and restricted by internal 

country laws and practices and both legal and social cultures. The actual legal processes were 

inhibited by inter-country conflicting laws, ratification issues, precedent methodologies and a lack 

of decisive clarity. In essence, nobody knew what to do. 

In ensuring the payment of child maintenance and therefore protecting and ensuring the general 

welfare of the children involved, they failed.  This paper aims to provide an overview of the new 

EC Reg 4/2009, and thoughtful critique of the current and past international legal instruments for 

the enforcement of child maintenance.  

Whether the introduction of the new Council Regulation (EC) No. 4/2009 will rectify these issues 

has yet to be investigated and tested. 
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I.   Introduction 

The social balance of Europe and the world is in constant flux, driven by current political agendas 

and economics, now even more so.  As economic pressures encourage populations to migrate and 

immigrate, it also directly affects a rise in international marriages, births, and divorces.  It is 

imperative that the legal frameworks both adjust and address these changing issues and the 

conflicts associated with them.  In the current stormy legal sea that constitutes children’s rights, 

legal definitions of maintenance and equal justice between Member States, it is imperative that 

the law navigate a clear and decisive ship.  As multi-cultural divorce and the incumbent issues of 

child maintenance and welfare in Europe and the world increases, we are faced with a need for 

united and definitive international laws to ensure that justice is served in both civil and criminal 

cases.  We are faced with the immediate needs of the children from these relationships for their 

current and future welfare.  

As previous legal provisions were created to oversee the issue of international maintenance, each 

addressed a separate issue, and not the whole problem.
2
   Administration issues, judgement 

recognition by non-issuing States and Courts, jurisdiction, civil vs criminal action etc.   In 

practical terms, lawyers in various States, when faced with the jumble of conflicting international 

and national laws, and no definitive direction for enforcing international maintenance claims, 

invariably fell back on local laws and knowledge.
3
  At attitude of “this is the way we have always 

done it and understand it” over-ruled exhaustive hours of research, legal comparisons and the cost 

required to navigate a tangle of international laws. Maintenance cases were not “high value”, but 

instead, “high maintenance” to legal practitioners.
4
  

This paper consists of two main sections. The first section is dedicated to a review of the new 

Council Regulation (EC) No 4/2009 on jurisdiction, applicable law, recognition and enforcement 

of decisions and cooperation in matters relating to maintenance obligations ("the Maintenance 

Regulation") which came into force on 18
th

 June 2011.  It applies to all 27 EU Member States, 

with a few modifications for some countries. (Those not bound by The Hague 2007 Hague 

Protocol)  The second section outlines the general historical situation and challenges faced when 

seeking to recover international defaulted maintenance obligations.  Finally, conclusions of the 

new Regulation and observations and conclusions based on the few months it has been in force. 
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II.   EC Regulation No.4/2009 

EC Reg. 4/2009, also known as the;” Hague Convention on Child Support” came into effect 18 

June 2011, replacing the 2005 Brussels II.  It came into immediate effect in all EU Member 

States, (with some exceptions regarding Communities wherein the 2007 Hague Protocol is not 

applicable) without need for individual Member State ratification processes. (Article 76)
5
 

 In 1999, the European Council in Tampare invited the Council and Commission to, “create and 

establish common procedural rules to simplify and accelerate the settlement of cross-border 

disputes concerning, inter alia, maintenance claims.”  It further called for the abolition of the then 

intermediate measures required for the recognition and enforcement in the requested State of a 

decision given in another Member State, in general, a maintenance claim and in particular, an 

uncontested claim for child maintenance.
6
   

The Maintenance Regulation is designed to replace the provisions in Council Regulation No (EC) 

44/2001 (Brussels I) relating to maintenance (Article 68(1) and the 2005 Brussels II.  The aim of 

the Regulation is to enable a maintenance creditor to obtain easily and quickly, in one Member 

State, a decision which will automatically be enforceable in another Member State without further 

formalities or delays induced through local Court registration, issuing enforcement certificates, 

debating jurisdictional issues or the creation of new Orders in new courts, favouring the 

maintenance Debtor.
7
 

The new Regulation applies, directly and clearly to "maintenance obligations arising from a 

family relationship, parentage, marriage or affinity” (Article 1).  It clearly applies to maintenance 

as between spouses, civil partners, and parents and children.  In this paper, I shall address 

specifically the issue of child maintenance, based on an established Court Order or Decision 

issued from an EU Member State.  

                                                             
5
 (EC) Regulation 4/2009; Article 76: “Except for the provisions referred to in the second paragraph, this 

Regulation shall apply from 18 June 2011, subject to the 2007 Hague Protocol being applicable in the 
Community by that date. This Regulation shall be binding in its entirety and directly applicable in the Member 
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expressly  agreed to it (Art 3(1)(a) and (d), if the Debtor has refrained from objecting to it (Art 3(1)(b),or if the 
Debtor has neither appeared nor been represented at the Court hearing, provided that such conduct amounts 
to a tactic admission under the law of the State of Origin (Art 3(1)(c). 
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Jurisdiction Issues 

A primary concern in both validating and enforcing child maintenance orders has been contested 

jurisdiction and national definitions of maintenance. The Courts of the Member State wherein the 

Debtor is a habitual residence, versus the Courts where the child resides or those that have issued 

the original Order for Maintenance. Jurisdiction became, incorrectly, synonymous with the child’s 

current residence, regardless of where the original maintenance order was issued.  Further 

complications ensued when the definition of maintenance was legally perceived differently 

between the Member States, and also separate and diverse payment scale applications were 

applied. 

 These complex issues have now been clarified in Articles 3-7 of the new Regulation and the 

complex issue of “domicile” has been deleted. 

Article 3 of the Regulation states that “jurisdiction shall lie with the court where (a) the defendant 

is habitually resident; or (b) where the creditor is habitually resident; or in the court with 

jurisdiction to entertain proceedings as to (c) the status of a person (i.e. marital status) or (d) 

parental responsibility, where the maintenance is ancillary to those proceedings”.   

 

This increases legal clarity and simplifies the process. The parties may agree that a particular 

court has jurisdiction, providing both parties agree and it is in writing.  The implied intent is to 

remove the previous burden of proving and or “shopping” for favourable jurisdictions and the 

creation of new conflicting decisions by the Defendant.  

 Article 4  further amends that, “except in disputes relating to maintenance for a child under 18, 

jurisdiction may be agreed between the parties for: (a) the court of a Member State in which one 

of the parties is habitually resident; or (b) where one of the parties has his/her nationality; or (c) in 

disputes between spouses, the court with jurisdiction to deal with the divorce, or the court where 

the spouses had their last common habitual residence for at least one year”.  The terminology for 

once is concise and written for practical use and understanding across all EU Member States, and 

as noted in the Regulation, it is a particular protection for the “weaker party”, i.e. the Applicant. 

 

 



 

 

Historically, it is to be noted here, that in a very high percentage of cases, the Mother is the 

custodial parent and Applicant. Studies show that currently 89% of custodial parents are still 

mothers, many of whom have not held previous employment, or, have been out of the workforce 

for several years, rearing the children. Returning or entering the workforce for the first time can 

be problematic, both in child care and reduced salary issues. Not only is the custodial parent 

struggling with the responsibilities of child rearing and creating a new life, but many, often will 

face a new degree of poverty after their divorce.
8
   A consistently defaulting maintenance payment 

can cause a negative domino effect and directly impacts on a child’s social and physical welfare 

and future. Prohibitive costs for legal representation in default cases, created a further foundation 

for un-resolved cases and in effect, legal child abuse and endangerment. “The income decline that 

follows divorce, particularly among women, is well documented. Divorcing or separating mothers 

are 2.83 times more likely to be in poverty than those who remain married. Following a divorce, 

the parent with custody of the children experiences a 52 percent drop in his or her family 

income.” 
9
  

In this instance, we will couple the new EC Reg 4/2009 with the UN Convention on Child’s 

Rights; Art: Article 3 :( 1). “In all actions concerning children, whether undertaken by public or 

private social welfare institutions, courts of law, administrative authorities or legislative bodies, 

the best interests of the child shall be a primary consideration” and, (2). States Parties undertake 

to ensure the child such protection and care as is necessary for his or her well-being, taking into 

accounted the rights and duties of his or her parents, legal guardians, or other individuals legally 

responsible for him or her, and, to this end, shall take all appropriate legislative and administrative 

measures”.  The Convention clearly stresses the best interests and welfare of the children to be a 

priority not only of the parents, but of the State and the legal community. 

 Article 27: (1) “States Parties recognize the right of every child to a standard of living adequate 

for the child's physical, mental, spiritual, moral and social development. (2). The parent(s) or 

others responsible for the child have the primary responsibility to secure, within their abilities and 

financial capacities, the conditions of living necessary for the child's development. 
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 (3). States Parties, in accordance with national conditions and within their means, shall take 

appropriate measures to assist parents and others responsible for the child to implement this right 

and shall in case of need provide material assistance and support programmes, particularly with 

regard to nutrition, clothing and housing. 

(4). States Parties shall take all appropriate measures to secure the recovery of maintenance for 

the child from the parents or other persons having financial responsibility for the child, both 

within the State Party and from abroad. In particular, where the person having financial 

responsibility for the child lives in a State different from that of the child, States Parties shall 

promote the accession to international agreements or the conclusion of such agreements, as well 

as the making of other appropriate arrangements.
10

    Together, these present a strong argument 

and legal tool for the custodial parent, to petition the State to access and protect the best interests 

and welfare of a child.  With the new EC Regulation in force, the term “all appropriate measures” 

has now added definition and responsibility to the State.  The inherent understanding is that child 

maintenance payments are vital to the continued welfare and interests of those children. 

As mentioned previously, prior to the current EC Ref 4/2009, the custodial parent faced the issue 

of expensive cross-border litigation and legal representation costs. These could be so prohibitive 

as to further increase the financial burdens of the custodial parent or, alternatively serve as a 

severe deterrent to filing a case against the delinquent parent. This in turn, could create a direct 

negative impact on the child not only financially, but also emotionally, as the parental relationship 

was subjected to further deterioration.  Further emotional damage was caused in the custodial 

home environment by stress induced financial issues due to unpaid maintenance.  

EC Reg 4/2009; Articles 44-47 and Access to Justice aim to rectify the issue of the financial 

vulnerability of the Applicant, by offering clear directives on legal aid and directing the respective 

Member States’ Ministries of Justice to oversee and accelerate the cases without the need for 

private lawyers and expensive litigation.  
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Recognition and Enforcement of Decisions 

The social and psychological importance of international recovery of child maintenance has been 

recognized by the European legal arena and they have previously sought to address this issue with 

various forms of patchy legislation.  Unfortunately, none of these was a direct formula for the 

problem. They were articles included in non-family law specific areas. One might call them “laws 

in passing”.  EC Reg 4/2009 is the first attempt to actually focus and solve directly, the concern of 

international maintenance as a separate issue.  It is revolutionary in that primary aspect. 

Prior to the new legislation, the enforcement of child maintenance awards were regulated by a 

tangled web of bi-lateral agreements, complicated international laws and conflicting internal 

Member State laws.  (Brussels 1968, Brussels II, and Lugano Conventions- which included 

Denmark).  Unfortunately, these agreements were not only complex and many times contradictory 

in legal terms, but also extremely restrictive and still required the Creditor to obtain a “declaration 

of enforceability” before any action could be instigated. This was time consuming and frequently 

costly. Time and money that is counted daily in a child’s life and welfare.  Added to this, both the 

legal protocol and the exequatur procedure was regulated by the individual States, which caused 

further confusion and variations in implementation.
11

 

The aim of the new EC Reg 4/2009 is the automatic enforcement in Member State B, of a legal 

decision or Order, made in Member State A.  Regulation EC 805/2004 is replaced and the issue of 

the exequatur has been abolished. The Certificate of Enforcement is no longer required prior to 

enforcement of the Decision.
12

 This has simplified and accelerated the enforcement process. 

While there are no grounds for refusal to recognize a Decision/Order, there are still limited 

grounds to refuse or suspend the enforcement. (Art.21)  Further, the abolishment of the exequatur 

procedure applies now to All child (under 21) maintenance claims, unlike previous legislation. 

Subject to the condition (as per Art 21) that the judgement is enforceable in the Member State A, 

where is was issued, it will be  automatically recognized and enforced in Member State B, without  

any intermediate measures or procedures being required by Member State B.  
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 Additionally, “under no circumstances may a Decision given in a Member State be reviewed as 

to its substance in the Member State in which recognition, enforceability or enforcement is 

sought” (Art.42). These are important points, especially Art 42. 
13

 

 No longer can an Order or decision be altered or defined by another Member State as per their 

own national laws.  The issue of conflicting definitions and scales for child maintenance in 

individual Member States have been over-ruled. The Decision stands, as is.
14

 

The process for recovery of a child maintenance (and other maintenance) claims has been 

considerably streamlined and very particular points clarified for the relief of the Creditor and 

hence, the direct and effective benefit of the child and its welfare. The Creditor is now able with a 

copy of the Decision/Order, and without the need for expensive translations or legal 

representation proceeds directly to the authorized and competent Member State Central Authority 

and request immediate and free assistance for enforcement and payment of a defaulted 

maintenance obligation. 

I wish to note here, a point which is vital to the overall aim and ambition of the European 

Community and has a very direct relevance to this Convention and protocol.
15

 The Community 

has “set itself the objective of maintaining and developing an area of freedom, security and 

justice”
16

 .Freedom, Security and, Justice. As a legal community, must take these words into 

careful consideration as they are meant in both their legal and moral context. The welfare, 

security and freedom of those lives that are affected by maintenance orders, and their right to 

justice, in particular vulnerable children.  

It is of significant interest that the Convention stresses such words as “expediency” 

“automatically” and “accelerated” in reference to the recovery of maintenance claims. (Art. 51, 

52) Further, there are clear time limits set out for appeal processes and procedural aspects.  (Art. 

18, Art.32, Art: 30, Art.19, Art. 58)  We can deduce from these the inherent understanding of the 

crucial impact of these cases on the lives involved is inherent in the Convention.
17

 Time is of the 

essence. 
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Access to Justice (Chapter V) includes substantive and clear directives for the parties involved in 

the dispute, including appeal, protective measures and review procedures. Free legal aid inclusive 

of language translation costs and necessary travel are defined. The previous burden of extensive 

international legal costs has been removed from the Creditor, with the aim of facilitating swift and 

effective justice.
18

 

The clear adoption of Centralized Authorities in the Member States designated to deal with and 

assist maintenance creditors is a definitive and progressive tool for accelerating the enforcement 

process. There is a not only a defined protocol, but a centralized and liable State Authority. No 

longer is the Creditor subject to vagaries of shopping for qualified legal representation, in both 

countries and the ever present threat of being scammed by unscrupulous advisors. 

 

Ineffective Enforcement of EU Law 

The Maastricht Treaty (or the Treaty on European Union, TEU) was signed on 7 February 1992 

by the members of the European Community in Maastricht, Netherlands. It entered into force on 1 

November 1993 during the Delors Commission.  It was and is the underlying and fundamental 

foundation and directive for the European Union and all its Member States.  In the preamble it 

states, as one of the directives, that the Treaty signatory; “CONFIRMING their attachment to the 

principles of liberty, democracy and respect for human rights and fundamental freedoms and of 

the rule of law”.    

Article 4(3) of the TEU states; “Pursuant to the principle of sincere co-operation, the Union and 

the Member States shall, in full mutual respect, assist each other in carrying out tasks which flow 

from the Treaties. The Member States shall take any appropriate measure, general or particular, to 

ensure fulfilment of the obligations arising out of the Treaties or resulting from the acts of the 

institutions of the Union. The Member States shall facilitate the achievement of the Union’s tasks 

and refrain from any measure which could jeopardise the attainment of the Union’s objectives”. 
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A breach of obligation by a Member State under EU law includes both actions and failures to act 

by the Member State.  Article 4(3) TEU is directs Member States towards a general obligation to 

cooperate and ensure the fulfilment of their Treaty obligations.
19

 

A Member States failure to implement a directive or achieve the result required by that Directive 

constitute a violation. Member States failing to comply with EU law face a state liability and 

compensation can be claimed in a legal action through the national courts. 

Unfortunately, experience has shown that, to bring such cases to a court, the individual faces not 

only financial constraints but in some cases, insurmountable corruption and national judicial 

obstruction of justice.   The doctrine of “direct effect” implies that the State and, emanations of 

the State are both liable, even where the responsibilities for the non-implementation (or mal-

administration)
20

 lie with other facilities of the State.  The implication is the State is directly 

responsible for all departments and public law bodies or others it has delegated to perform its 

responsibilities. 
21

 Violations by these entities within its borders are the liability of the State. 

Although, it is a vertical responsibility, and private individuals cannot be held directly 

responsible,   the State is liable.  This has become known as the Francovich Principle.
22

 This 

clarified that while total failure to implement is one type of violation, partial, inadequate or 

incorrect implementation are also violations by the State.
23

 

Yet these directives have proved inadequate. Individuals seeking redress against State agencies, 

face almost insurmountable obstacles.  The premise of “innocent until proven guilty” now reverts 

to an image of Samson vs Goliath.  The individual must prove the Government at fault. In their 

own national court. Experience shows that if an individual is courageous enough to begin the 

tedious and complicated process of proving their case, years can pass before any hope of reaching 

a point for justice can be reached.   
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III.   Conclusion 

EC Regulation 4/2009 has now been in effect since 18 June 2011. A relatively short period of 

time.  Yet, already in that time we have come across several concerning issues in regards to its 

practice and procedures.  Primary to reducing the effectiveness of the regulation, and of 

considerable and immediate concern, is the lack of both awareness of and knowledge or training 

regarding the Convention.  This lapse being seen consistently both in the governmental and 

private sectors of the law.  Private legal representatives continue to provide expensive services to 

clients, in violation of the Convention.  Creditors, initially referring to a legal information site for 

help, are not being directed to the designated Central Authorities but are being forced to continue 

under the previous, and now outdated legal instruments. 

 Further, the designated government authorities are themselves unfamiliar and uncomfortable with 

the new law. Leading to mal-administration, delay and a quagmire of confusion. With staff 

untrained in the new protocol and Regulation, they are falling back on prior legal instruments or 

stonewalling tactics. Time limits as per the regulation are being consistently broken. It is a 

criminal debacle. 

Less than a year after the EC Reg. 4/2009 has come into force, and already we are faced with a 

quagmire of governmental fallacies and tangled inter-departmental mal-administration issues. 

Government memos regarding the new EC Reg 4/2009 lie unread on staff desks.  Clients are still 

advised along previous governmental legal routes. Other individuals are still paying for the 

services of private legal advice.  Time limits and new procedures are blatantly violated and 

children go hungry. 

It is pointless establishing new laws if they cannot be correctly implemented, and if the States 

whose duty of care is to bear the liability for their implementation, remain undisciplined. Are we, 

as a legal community, assuming that an individual client, coming to us, should know the law, or is 

that both our and the States responsibility?  The Duty of Care is implicit. The Member State owes 

a duty of care to the Applicant of the Maintenance claim, to ensure that they do not suffer any 

unreasonable harm or loss. 

 If such a duty is found to be breached, a legal liability is imposed upon the State, to compensate 

the victim for any losses they incur. 
24
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The victims, in these cases are children. How do we compensate them for their childhood, lost in 

years of petitions and mal-administration by untrained and many times, uncaring government 

organs? 

The new EC Regulation 4/2009 for the recovery of Maintenance is an important step forward and 

of crucial importance to all those affected.  However, if we continue to have indifferent and 

ineffectual administrations, even the new regulation will prove unsatisfactory.  The question must 

be posed whether sufficient preparation and education has been conducted for the effective 

implementation of the new laws. 

The continued fluid nature of decisions and interpretations surrounding child maintenance orders 

in the various Member States and their internal procedural legal systems are just two major 

concerns that remain and have been previously raised.  

The moral test of a society is how it treats its most vulnerable members. Assuredly, those affected 

by unpaid child maintenance are those members of our society. We have a Duty of Care to ensure 

them the justice of law. 
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