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Increase in mass arbitration 
is impacting the way firms 

approach their risk and cost 
management strategies

T
he day before 

launching its ini-

tial public offer-

ing last May, Uber 

T e c h n o l o g i e s 

Inc. announced 

it would settle a 

majority of 60,000 arbitration cases 

alleging the rideshare company had 

misclassified drivers in several states 

as independent contractors rather than 

employees. 

The estimated cost was $146 million 

to $170 million, according to news 

reports.

Amazingly, more than 12,500 of those 

arbitration cases came from a single 

law firm, Larson O’Brien LLP in Los 

Angeles. Working with Chicago-based 

Keller Lenkner LLC, the firm orga-

nized, filed and managed 12,500-plus 

individual arbitration cases in federal 

court. Abadilla v. Uber Technologies, 

Inc., 18-CV07343 (N.D. Cal., filed Dec. 

5, 2018). 

For months, the parties argued over 

the glut of claims and Uber’s refusal 

to pay its share of the initial $1,500 fee 

each case required to begin arbitration. 

Larson O’Brien had a motion to compel 

arbitration with U.S. District Judge Ed-

ward M. Chen of San Francisco when 

the settlement was announced.

But what amazes Glenn A. Danas, a 

partner at Robins Kaplan LLP in Los 

Angeles specializing in class action 

and employment law, is that Uber still 

has thousands of individual claims left 

to arbitrate. 

“Uber paid $146 million to settle one 

group of the mass arbitration filings 

and didn’t even get complete closure 

on the litigation because they’re deal-

ing with just individual claims,” Danas 

said. “At some point, companies are 

going to figure out that this is a losing 

proposition.” 

Indeed, mass or swarm filings of 

individual arbitrations against a single 

company or employer have become a 

popular tactic of plaintiff-side lawyers. 

Frustrated with class action waivers 

baked into arbitration agreements and 

stymied by the limitations of filing a 

claim under the Private Attorneys Gen-

eral Act of 2004 (PAGA), mass filings 

provide plaintiffs’ lawyers the means to 

bring relief to their clients and enforce 

state labor laws. 

“It was, for me, the only realistic 

possibility given that my clients had 

all signed arbitration agreements with 

class action and collective action waiv-

ers,” said Lauren Teukolsky, owner 

and founder of Teukolsky Law APC in 

Pasadena, which focuses on employ-

ment and civil rights matters. 

Teukolsky filed 57 individual arbitra-

tions alleging wage and hour violations 

against a large national company in 

2015 after she was unable to get a class 
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certification, she said. After four of her 

clients won awards in arbitration, the 

company settled the other cases for an 

undisclosed amount. 

“There were so many employees in 

that particular workplace and so many 

upset about the wage theft that was tak-

ing place,” Teukolsky said. “They were 

interested in doing something and they 

had no other alternative to vindicate 

their individual workplace rights. So, 

[filing multiple arbitrations] was a tactic 

born of necessity.” 

Others have followed suit. Workers 

filed similar arbitration claims against 

rideshare company Lyft Inc. and fast-

food chain Chipotle Mexican Grill Inc. 

This past May, casual sport-bar fran-

chise Buffalo Wild Wings settled with 

391 workers who filed individual arbi-

tration cases alleging wage and hour 

violations. Robbins v. Blazin Wings Inc., 

15-CV06340 (W.D. N.Y., filed Dec. 18,

2015).

Most recently, a pair of complaints 

in the Northern District of California 

sought to compel gig-economy food de-

livery service Doordash Inc. to pay its 

initial fees to the American Arbitration 

Association so arbitration could begin 

on more than 6,200 individual claims. 

Last month, U.S. District Judge William 

H. Alsup of San Francisco ordered the

second of the two lawsuits — Boyd

v. DoorDash Inc. —reassigned to his

court so he could hear arguments for 

both motions. Abernathy v. DoorDash 

Inc., 19-CV07545 (N.D. Cal., filed Nov. 

15, 2019). Boyd v. DoorDash Inc., 19-

CV07646 (N.D. Cal., filed Nov. 20, 2019). 

According to recent news reports, 

Alsup admonished DoorDash counsel 

for not adhering to the contract they 

drafted and not paying initial fees to 

the neutral provider, which could be 

as much as $7.6 million. In both cases, 

the drivers allege misclassification as 

independent contractors rather than 

employees. 

“Your defense law firm and all the 

defense law firms have tried for 30 years 

to keep employment cases out of court,” 

Alsup told Gibson, Dunn & Crutcher 

LLP partner James P. Fogelman in 

court, according to news reports. “Sud-

denly, it’s not in your interest anymore, 

and now you’re wiggling around to 

find some way to squirm out of the 

agreement. I’m a lot older than you, and 

there’s a lot of poetic justice here.”

But many legal experts find the pro-

cess cumbersome at best and unsustain-

able at worst, a tactic rife with logistical 

challenges that puts unnecessary strain 

on plaintif fs’ attorneys and defense 

counsel when other, more manageable 

options are available. 

“Mass arbitrations are a ridiculous al-

ternative to some orderly form of aggre-

gate litigation such as class action,” said 

Charlotte Garden, co-associate dean for 

research and faculty development and 

associate professor at the Seattle Uni-

versity School of Law. “It’s inefficient 

for individuals. It’s inefficient for com-

panies.” 

It’s also inefficient for alternative dis-

pute resolution providers who occasion-

ally bring in additional case manage-

ment staff to handle the glut of incoming 

filings, said an executive in the industry 

who asked not to be identified. The 

number of mass filings against compa-

nies increased significantly within the 

last year and a half, the executive said.  

“It’s really been in the last 12 to 18 

months where we’ve seen a pattern 

where a plaintiffs’ lawyer decides to file 

multiple individual arbitrations against a 

particular company,” the executive said. 

“If we need to add additional case man-

agement resources, we would certainly 

do that.”

Despite the headaches, experts agree 

mass arbitrations aren’t going any-

where. They’re the product of novel 

legal problem-solving that comes after a 

number of decisions rendered employ-

ment class actions nearly inert and left 

plaintiffs with little recourse. 

“Given the state of the law now, mass 

arbitrations are one of the few avenues 

that plaintiffs’ lawyers have to help hold 

companies feet to the fire when they 

violate the law,” Garden said.

Before, if large numbers of employees 

or consumers felt aggrieved by a com-

pany, attorneys would file class actions 

with the hope of winning certification 

and gaining a stronger position to dic-

tate settlements, Danas said. 

Then came the first step toward dis-

mantling class actions: The U.S. Su-

preme Court’s reversing the 9th Cir-
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“GIVEN THE 
STATE OF THE 
LAW NOW, MASS 
ARBITRATION 
ARE ONE OF THE 
FEW AVENUES 
THAT PLAINTIFFS’ 
LAWYERS HAVE 
TO HELP HOLD 
COMPANIES 
FEET TO THE 
FIRE WHEN THEY 
VIOLATE THE 
LAW”

Charlotte Garden, 
Seattle University School of Law
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cuit’s decision in Circuit City v. Adams, 

holding the Federal Arbitration Act 

applied to individual arbitration agree-

ments. Circuit City Stores, Inc. v. Adams, 

532 US 105 (2001). 

That was a mistake, said Garden, con-

sidering the federal law enacted in 1926 

was meant to resolve conflicts between 

businesses in a quick, inexpensive man-

ner.

“To take a statute that blessed the idea 

of arbitration between two entities that 

had relatively equal power and a sub-

stantial dispute to resolve in arbitration 

and apply it to a large company that has 

relatively low dollar disputes with a lot of 

individuals, that’s not the best reading of 

the history of the FAA,” she said. “Those 

are claims that cry out for aggregation, 

and individual arbitration agreements 

prevent that equity aggregation from 

happening.”

Next was the Class Action Fairness 

Act of 2005 (CAFA), which moved class 

actions filed on the state level to federal 

court. And while companies still had 

to face class actions and certification 

motions, many rulings worked their way 

through the appeals process to the Su-

preme Court. 

In 2010, the Supreme Court court made 

several decisions that would limit — if 

not cripple — the use of class actions. 

First, the court ruled in Stolt-Nielsen 

v. Animalfeeds International Corp. that 

arbitrators cannot compel class arbitra-

tion for parties who have not agreed to 

authorize it. 

“In other words, if [the agreement] did 

not contain a [class action] waiver but 

also did not necessarily address class 

arbitration in a positive way, that class 

arbitration was presumably going to be 

precluded,” Danas said. Stolt-Nielsen 

S.A. v. AnimalFeeds International Corp., 

559 U.S. 662 (2010).

But Stolt-Nielsen paled in comparison 

to what came next. In AT&T Mobility v. 

Concepcion, the Supreme Court ruled 

5-4 any state law impeding the enforce-

ment of an arbitration agreement is pre-

empted by the Federal Arbitration Act, 

reversing the 9th U.S. Circuit Court of 

Appeals decision holding class action 

waivers in agreements were unenforce-

able. AT&T Mobility v. Concepcion, 563 

U.S. 333 (2011). 

“It was really a rebuke of class actions 

in general rather than a decision on arbi-

tration,” Danas said. “I and a lot of other 

attorneys at the time viewed it as the U.S. 

Supreme Court’s tremendous antipathy 

towards class actions.” 

With those two precedents set, employ-

ers began adding class action waivers to 

arbitration agreements and making them 

a precondition of employment, Danas 

said, though employees found some re-

lief in 2014’s Iskanian v. CLS Transporta-

tion, a case he argued as a member of the 

plaintiff’s team. 

There, the California Supreme Court 

ruled claims filed under PAGA could not 

be forced into arbitration, but held that 

class action waivers were still enforce-

able, rejecting plaintiff’s argument they 

were a concerted activity for workers and 

protected under the National Labor Rela-

tions Act. Iskanian v. CLS Transportation 

Los Angeles, LLC, 59 Cal. 4th 348 (2014). 

Finally, the Supreme Court’s decision 

in Epic Systems v. Lewis sided with 

the state high court’s opinion on con-

certed activities, reaffirming class action 

waivers were enforceable. Epic Systems 

Corp. v. Lewis, 138 S. Ct. 1712 (2018). 

“It was kind of shooting down option 

No. 2,” Danas said of Epic Systems. “If 

option No. 1 was fighting arbitration 

agreements on grounds other than the 

class action waiver, option No. 2 was to 

argue the federal labor laws provided an 

end run to the Concepcion and Stolt-Niel-

sen decisions.”

That left option No. 3, Danas said. 

“Mass arbitrations.” 

For plaintiffs’ attorneys, mass arbitra-

tion filings offer several advantages. For 

starters, lawyers have a relationship with 

each individual who filed a claim, said 

Teukolsky, the Pasadena employment 

and civil rights attorney. 

“There’s an attorney-client relationship 

and that means there’s no chance the 

employer is going to approach any of 

the employees and try to pick them off,” 

she said. 

Teukolsky cited Chindarah v. Pick Up 

Stix Inc., a 2009 decision holding em-

ployers can settle with members of a 

class action without violating labor laws. 

Chindarah v. Pick Up Stix, 171 Cal. App. 

4th 796 (2009). 

“You might have two named plaintiffs 

and thought you had a class of 100 

employees, but then you find out the de-

fendant has picked off 80 or 85 of the em-

ployees, so you don’t really have a class 

anymore,” Teukolsky said. “That can’t 

happen when you actually represent all 

of the individual employees.” 

Another advantage? Quicker payouts, 

said Teukolsky. Because the courts ar-

en’t involved in the arbitration, workers 

CONTINUED ON PAGE 20
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don’t have to wait for awards if the com-

pany settles. “It’s much more stream-

lined,” she said. “You can just enter 

into a settlement agreement and get 

it done privately between the parties. 

Everyone signs it and it’s done.” 

Teukolsky has also noticed in both 

her filings and in others that neu-

trals will arbitrate just a few bellwether 

cases so both plaintiff and defense 

counsel can see how the claims are 

evaluated.

“We could sort of see which way the 

wind was blowing,” Teukolsky said. 

“And that aided us in getting a settle-

ment for everybody.” 

Arbitrations are also less procedural 

than class actions, Teukolsky added. 

With her claims, she didn’t have to file 

an extensive trial plan with the judge 

or deal with the statistical sampling 

needed in a class action. She had only 

to file her individual claims, an easier 

task than wading through a state court 

docket. 

“With the way the courts are backed 

up right now, if you have a discovery 

dispute in Los Angeles Superior Court, 

you can expect to wait two to three 

months before getting a hearing date 

on your motion to compel,” she said. 

“Whereas in an arbitration, if I had a 

discovery issue, I could just email my 

arbitrator and we would get a confer-

ence call set up within a few days.” 

Finally, mass filings can provide 

leverage for plaintiffs’ lawyers, Teu-

kolsky said, though that depends on 

the size of the arbitration group and the 

size of the company. Again, while fees 

vary, companies that operate across 

the country use national ADR provid-

ers like AAA and JAMS to process their 

arbitrations. JAMS charges $1,500 to 

initiate arbitration while AAA charges 

$1,900. 

Though plaintiffs have to pay part of 

that fee, their share usually tops out at 

$400. Plaintiffs’ attorneys usually work 

with clients to cover part or all of the 

charges, knowing they’ll recover the 

costs when they collect their fee, Teu-

kolsky said. 

While it’s costly in the early stages, 

it can be worth it to launch the cases 

and compel arbitration, Teukolsky said. 

She pointed to a recent complaint filed 

in the Northern District requesting 

that a federal judge compel Postmates 

Inc. to pay nearly $11 million in fees to 

begin arbitration with more than 5,000 

couriers alleging misclassification. 

Adams v. Postmates Inc., 19-cv-03042 

(N.D. Cal., filed Jun. 3, 2019). 

A federal court granted the motion, 

according to court documents. Post-

mates is appealing in the 9th Circuit. 

“It creates a lot of leverage for the 

plaintiff if the defendant truly is re-

quired to pay all of those arbitration 

fees up front, especially in a large case 

like Postmates,” Teukolsky said. “It’s 

going to be a big fight.”

Adding to this is Senate Bill 707, 

which was passed by the Legislature 

last September and went into effect Jan 

1. SB 707 imposes sanctions against 

parties that force arbitration but do 

not pay the accompanying fees within 

30 days. If companies fail to pay, they 

could face penalties, be compelled into 

arbitration or found to be in breach 

of the arbitration agreement, allowing 

workers to file a lawsuit. 

“There may not be enough mass ar-

bitrations to prompt a mass rethinking 

by employers right now, but this law 

might help move the needle,” Garden 

said. 

But Teukolsky also warned of sev-

eral challenges that come with filing 

multiple arbitrations, the biggest one 

being finding clients interested in filing 

a claim. In most class actions, attor-

neys will use a Belaire-West notice to 

gather employees’ contact information 

and allow those who don’t want to join 

to opt out. Arbitrations don’t allow for 

such a mechanism, meaning plaintiffs’ 

attorneys have to use other methods to 

find clients, including word of mouth 

and advertisements, Teukolsky said. 

“The onus is on the plaintiffs’ lawyer 

to figure out a way to let the employees 

know that this is even a possibility that 

they can pursue,” she said. 

Another way to find clients? File a 

PAGA claim. Sure, PAGA has its faults, 

from only allowing claimants to go 

back a year to claim violations to relin-

quishing 75% of any penalties awarded 

to the state of California. But PAGA 

allows for broad discovery, including a 

Belaire-West notice, the state Supreme 

Court held in Williams v. Superior 

Court 3 Cal. 5th 531. (2017). 

“Similar discovery rules apply in 

PAGA actions as in class actions,” Teu-

kolsky said.

But once attorneys find potential cli-

ents, convincing them to sign up could 

be difficult, said Garden. She cited a 

MASS ARBRITRATION CONTINUED
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2015 study from Jeff Sovern, a law pro-

fessor at St. John’s University in New 

York, which surveyed 668 participants 

who were asked to read a seven-page 

credit card contract that included an 

arbitration agreement. 

The study found only 43% of partici-

pants realized that the contract included 

an arbitration agreement. While 14% 

knew the contract compelled them to 

arbitrate, only 9% knew that meant they 

could not sue in court. 

“Many people have had individual 

arbitration clauses forced upon them 

when they sign up for a cell phone or 

applied for a job who won’t even know 

that they couldn’t go to court and use a 

class action mechanism,” Garden said. 

“So just telling people, ‘Here’s an indi-

vidual agreement that you agreed to 

unknowingly’ would be a challenge.” 

Most cumbersome of all is commu-

nicating to each client, Teukolsky said. 

Professional rules of conduct mandate 

attorneys keep clients informed of 

major developments in their cases, re-

turn phone calls in a timely fashion and 

advocate in the client’s best interest. 

But in a case like Postmates or Uber, 

with thousands of plaintiffs, adminis-

trating that kind of work can be night-

marish, Teukolsky said. 

“There are lots of obligations when 

you have an attorney-client relation-

ship with 5,000 clients,” she said. “It 

becomes much more difficult and time 

intensive.” 

And conflicts of interest could bubble 

up if a settlement is reached. Not every 

claim is the same, Teukolsky said. Un-

like class actions, mass arbitrations re-

quire each client to sign off on an aggre-

gate settlement proposal. Attorneys are 

obligated to disclose the total amount 

of the settlement to plaintiffs and the 

amount the others will receive prior to 

getting those individual approvals. 

Inevitably, Teukolsky noted, there will 

be holdouts.  

“That creates a conflict of interest 

because you, the attorney, represent 

98 plaintiffs who want to accept the 

settlement and two plaintiffs who don’t 

because their interests are diametrically 

opposed,” she said. 

Teukolsky suggested developing a 

settlement formula early on in the filing 

process that includes a point system for 

related metrics. For example, in a wage 

and hour matter, the formula should ac-

count for criteria like number of hours 

worked, number of shifts worked and 

pay rate. 

Whatever the formula, attorneys 

should make sure they get buy-in from 

all plaintiffs before the claims are filed, 

Teukolsky said. Attorneys could even 

build that buy-in into the retainer agree-

ment.  

“Even if you don’t know what the 

numbers are going to be, you have 

buy-in on how we’re going to split it up,” 

she said.

While mass filings can be a pow-

erful, if sometimes unwieldy, tool for 

plaintiffs’ attorneys, companies are by 

no means defenseless, said Damien P. 

DeLaney, a partner in Akerman LLP’s 

Los Angeles labor and litigation prac-

tices. Often companies facing claims 

from hundreds or thousands of workers 

are large enterprises with the resources 

to defend their arbitration agreements. 

“Companies think it’s important to 

defend their policies, and they make the 

sound decision to do that if they’ve got 

the resources,” DeLaney said.

And despite the mass filing spikes in 

recent years, DeLaney said he still sees 

more plaintiffs’ attorneys opt for PAGA 

claims than get bogged down managing 

thousands of plaintiffs. 

“For every time I have a class action 

and I reach out to opposing counsel 

and pull a class waiver on them, the 

response is almost always, ‘OK, I’ll 

just turn it into a PAGA case and we’ll 

litigate the PAGA claim,” DeLaney said. 

“Very rarely is it, “OK, well I’m going to 

go sign up 300 people.” 

But when it is, DeLaney sees oppor-

tunity for both the firm and his team to 

prosper. DeLaney was part of a defense 

against 600 individual filings in 2014. 

Not only are mass filings “a big piece 

of business” for a firm, they can be a 

great training tool for senior associates, 

which he was at the time. 

“You can get associates who want to 

do it because it’s trial experience,” DeL-

aney said. “If you have people who are 

capable, you can give it to one person, 

have them run with it and try it at the 

end. From a firm perspective, that could 

be a real benefit.” 

Just as with the plaintiffs’ attorneys, 

mass filings require a lot of defense 

firm resources, DeLaney said. A core 

team of 15 to 20 attorneys is necessary 

to create a matter management sys-

CONTINUED ON PAGE 29
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MASS ARBITRATION CONTINUED

tem that tracks information — includ-

ing discovery requests, depositions 

and dispositive motions — and shares 

work across the team. 

“You want to create those efficien-

cies for your attorneys so they can 

focus,” he said. 

There’s also the possibly of coming 

across neutrals who have arbitrated 

several of the cases, DeLaney said. 

Regardless of how they’ve come down 

on past claims, the last thing defense 

counsel wants are grounds for plain-

tiffs’ attorneys to appeal the arbitra-

tor’s decision. 

“You should track in your matter 

management what the arbitrators are 

doing and how they’re engaging with 

the issues,” he said. “You should have 

a good idea of who you want to work 

with as the process goes forward.” 

Most importantly, the defense team 

needs to keep in constant contact with 

the company, DeLaney said. Mass fil-

ings are a constantly evolving situation 

and employers need up-to-date infor-

mation so they can make informed 

decisions. 

“The client is going to be looking at 

your bills, looking at the results in the 

individual cases as they go to hearing 

and awards are determined and doing 

that risk assessment on an ongoing 

basis,” DeLaney said. “You need to do 

that in partnership with your client.” 

Also sharing the duty of managing 

these types of filings are ADR provid-

ers who must adjudicate these matters. 

For the most part, the executive at a 

national neutral provider who asked 

her name be withheld said her com-

pany hasn’t felt any adverse effects 

to its infrastructure as mass filings 

become more commonplace. 

Typically, she said, her provider re-

ceives filings in batches of 10 or 20 at 

a time, sometimes 100. If the number 

gets higher, the executive will set up 

a conference call with both parties to 

determine next step. 

“We want to get a better understand-

ing of what we’re facing,” the executive 

said “How many are coming in? What 

kind of cases are we dealing with? Are 

there agreements among the parties 

about who’s paying the filing fees? We 

just try to get the lay of the land so we 

administer the cases in an efficient way 

going forward.” 

While she couldn’t speak to other 

providers, the executive said her group 

hasn’t had any issues with companies 

refusing to pay their initial fees. And if 

a company tried to avoid payment, the 

group has measures in addition to SB 

707 it could implement. 

This includes sending a letter to 

plaintiffs’ counsel detailing the pro-

vider’s multiple attempts to collect the 

fee, and because the employer hasn’t 

responded, they cannot move forward 

with arbitration. 

“That would be the vehicle [claim-

ants] could use to go to court to either 

invalidate the arbitration agreement or 

get the court to force the company to 

comply and to pay so that the arbitra-

tion could move forward,” the exec-

utive said. “We’ve always monitored 

those cases and then tried to provide 

some sort of remedy to the claimant if 

there’s a nonresponsive company.” 

The executive also said occasion-

ally the provider has shifted resources 

when it received a new batch of filings, 

thanks in part to having multiple lo-

cations across North America. The 

provider has been able to reinforce the 

case management staff when neces-

sary and prepare claims for arbitration 

once counsel for both sides agree on 

the basic parameters. 

To safeguard against repeat sessions 

with the same neutral, the provider 

monitors work flow so it can swap arbi-

trators in and out seamlessly. 

“We’ve always tried to be flexible and 

nimble in our case administration,” the 

executive said. “We’re making sure 

we meet both sides’ desire for due 

process and fairness. Right now, it’s 

manageable, and if this is a trend going 

forward, we’ll adapt and respond ac-

cordingly.” 

Garden hopes that trend ends soon. 

Now that mass filings have proven 

that individual arbitration agreements 

cannot stop plaintiffs’ attorneys from 

bringing some kind of collective ac-

tion, she’d to see employers move back 

to more traditional means of resolving 

disputes. 

“Companies have these individual 

arbitration agreements because they 

hope that nobody will take them up on 

individual arbitration,” Garden said. 

“But I think companies have realized it 

would be much better for them if they 

had an aggregated form of dealing with 

these disputes with their workforces.”


