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When it comes to the topic of racial discrimination, the United States has come a long 

way, considering its original establishment on the foundation of slavery. The legality of 

removing racism and sexism has been especially complex because the Constitution has been 

defective from the beginning, with its first words, “We the People” leaving out majority of 

Americans– women and black people. This was intentional because of the culture at the time, but 

as the nation has progressed, this has made it difficult to move forward because the language in 

the law is very restrictive of black people. Although slavery was officially abolished in the Civil 

War, racial inequality did not disappear because of the years of oppression that preceded it and 

the attitudes that the public continued to hold. Immediately following the end of the Civil War, 

the Thirteenth Amendment was created to state that, "neither slavery nor involuntary servitude, 

except as a punishment for crime whereof the party shall have been duly convicted, shall exist 

within the United States, or any place subject to their jurisdiction."(U.S. Constitution, 

Amendment XIII). However, the Fourteenth Amendment, which came shortly after in 1868, 

states a more specific entailment on racial equality, stating that, “All persons born or naturalized 

in the United States and subject to the jurisdiction thereof, are citizens of the United States and of 

the State wherein they reside. No State shall make or enforce any law which shall abridge the 

privileges or immunities of citizens of the United States; nor shall any State deprive any person 

of life, liberty, or property, without due process of law; nor deny to any person within its 

jurisdiction the equal protection of the laws” (U.S. Constitution, Amendment XIV). While this 

was intended to ameliorate the remnants of slavery and address the Black Codes, it was not until 

the Fifteenth Amendment was passed in 1870, that Black people were granted voting rights. 

Even though these three laws pertaining to civil rights progression were passed within a few 

years of one another, discrimination continues to persist more than a century later.  



ALTCHEK 2 

 

 Since the Fourteenth Amendment is the most significant law put in place for addressing 

discrimination, it is important to understand the several components of the law. While the second 

section of the Fourteenth Amendment deals with specific outcomes from the Civil War, the first 

section is the most important because of the rights it establishes for slaves.The first section 

asserts national superiority over states’ rights, which was an impactful change from the pre-Civil 

War concept that national citizenship was dependant on state citizenship. In addition, it addresses 

the due process clause, the privileges or immunities clause, and the Equal Protection clause. The 

Equal Protection Clause establishes that no state shall, “deny to any person within its jurisdiction 

the equal protection of the laws” (U.S. Constitution, Amendment XIV). The word ‘state’ is 

significant because members of Congress who drafted the Amendment were primarily concerned 

with states imposing discriminatory laws at the time, since the radical Republicans were in 

control of Congress and the White House and not a threat. As a result, the prohibitions of the 

clause apply only to the states. In addition, it is important to note that the Amendment protects 

all persons within a state’s jurisdiction, not only former slaves or African Americans. Lastly, the 

clause outlaws a denial of Equal Protection of the laws, prohibiting the government from 

discriminating in arbitrary or unreasonable manners. As noted, the Equal Protection clause 

strictly prohibits discrimination by any state, or its political subdivisions. However, some 

element of state action supporting the invidious discrimination must be shown before it is 

considered a violation of the Equal Protection Clause. Nevertheless, discrimination that occurs 

between purely private individuals or organizations does not violate the Clause. While 

discriminatory actions may be in violation of state or federal statutes, they do not go against the 

Fourteenth Amendment. In addition, because the clause is restricted to the states, the federal 

government is not restrained from engaging in discrimination. 
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 Not only is it crucial to note the several components of the Fourteenth Amendment, but it 

is important to understand how the government defines and regulates discrimination. 

Discrimination is simply the act of distinguishing between people or things– and it is not 

necessarily always considered illegal. The Supreme Court answers the question of what is 

considered a violation of the law by declaring that the Equal Protection Clause only prohibits, 

“invidious discrimination” (Williamson V. Lee Optical 1955)– unequal treatment that the state 

cannot reasonably justify. Since majority of government actions could be interpreted as 

discriminatory, the Supreme Court has established a three-tiered approach in determining 

whether an act is considered illegal discrimination. The first, the rational basis scrutiny test, 

judges whether or not the law is a, “reasonable measure designed to achieve a legitimate 

government purpose” (Epstein, Walker, 605). The second, the intermediate or heightened 

scrutiny test, assesses whether the law is “substantially related to the achievement of an 

important government objective”(Epstein, Walker, 605). The third, the strict scrutiny test, 

determines “whether law is found to advance a compelling state interest by the least restrictive 

means available”(Epstein, Walker, 605). The three-tiered approach can often be confusing at 

times, and has been mustered a great deal of criticism over the years. The question of how to 

achieve equality is a thorny issue. The court has decided over the years that for cases to be found 

responsible of discrimination, they must be a biological necessity or predisposition. When 

something is unable to be changed, that is when it falls under equal protection. The court has 

often used disparate income as a way to evaluate discrimination based on what comes out of the 

institution, not necessarily what goes on. The issue with this is that sometimes results are 

skewed, and to judge only based on numbers is also discriminatory. However, the Court has 

continued to use it because it reflects the government’s motive to create an equal environment 
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for those who have been put at a historical and political disadvantage because of their genetic 

predisposition.  

 Following the enactment of the Constitutional Amendments that helped move forward 

civil rights, the Congress began to pass a series of Civil Rights Acts to help give these laws 

ground. A total of nine Civil Rights Acts have been passed since then, including the Civil Rights 

Act of 1866 which granted rights for Black people to purchase, lease, and use real property. 

Following the enactment of these Acts were the Civil Rights Cases, a series of cases which 

involved challenges to the Civil Rights Act of 1875. The Civil Rights Act was a statute based on 

the Fourteenth Amendment that made discrimination in public accomodations unlawful. Since 

the law covered privately owned businesses, owners of hotels, entertainment facilities, and 

transportation companies claimed Congress had unlawfully used their authority. The Court ruled 

that any legislation based on the Fourteenth Amendment could only regulate discrimination held 

by state action or intervention, and therefore, struck down the statute. However, Congress was 

able to find a hole in the private discrimination veil by creating the Civil Rights Act of 1964, 

which regulated discrimination in employment, education and public accommodations. Not only 

did it place restrictions on race-based discrimination, but sex, national origin, and religion as 

well. In order to enact this, Congress used the Commerce Clause of Article I, which gives 

freedom for the federal government to regulate interstate commerce– which this Act covers. 

Since then, a number of Acts have been passed to further this kind of legislation to promote 

national equality. 

The Jurisprudence of the Fourteenth Amendment 

 One of the most important cases of the time period pertaining to the Equal Protection 

Clause is the 1896 case of Plessy V. Ferguson. This was so significant because it forced the court 
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to define what the meaning of equality was directly. This case dealt with a Louisiana law that 

required separate railway cars for blacks and whites. Homer Adolph Plessy took a seat in a 

“whites only” car of a Louisiana train and was arrested when he refused to move. It was then 

brought to question whether or not Louisiana was infringing on the Fourteenth Amendment 

Privileges and Immunities Act and the Equal Protection Clause of the Fourteenth Amendment. 

The court concluded that this was not a violation of the Amendment, on the basis of the “separate 

but equal” Doctrine. During this case, the court used the rational basis test to interpret the Equal 

Protections Clause. The decision’s “separate but equal” doctrine led to full segregation in 

southern and border states. According to the Court, separation did not signify inequality under 

the Fourteenth Amendment if the opportunities were somewhat similar. As long as all races were 

able to ride the train, it did not pose a violation if they were forced to ride in separate sections. 

This consequently led to the South passing a variety of statues to keep Black people segregated 

in public facilities.  

 The 1950 case of Sweatt V. Painter is another significant case in discussing the 

application of the Fourteenth Amendment. It was in this case that Marshall and his staff seeked 

to attack the Separate but Equal Doctrine pertaining to public school education. While they 

hoped for an overturn of Plessy V. Ferguson, at a minimum they seeked for the justices to ensure 

facilities and opportunities were fully equal. This case involved Herman Marion Sweatt, a black 

man, who was denied admission at the University of Texas Law School on the basis of race. 

When he asked the courts to waiver his admission, the University attempted to provide separate 

but equal facilities for black students as a remedial program. This brought Texas University into 

question of violating the Equal Protections Clause of the Fourteenth Amendment. The Court did 

find the Texas University guilty for failing to accept him as a student. They also did not accept 
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the separate school for black students as a an appropriate method on grounds that it would hinder 

black students’ education in a number of different manners. Although the case did not fulfill all 

of their wishes, it was a significant step forward in the progression of racial discriminatory laws.  

 Another monumental case in pursuing the removal of discrimination is Brown V. Board 

of Education of Topeka. It is important to make note of several factors that helped push this case 

forward. Firstly, social scientific evidence proved by the Clark Test showed racial segregation 

was working towards an inferiority complex between blacks and whites. The test used dolls to 

show that even at a young age, black children would choose to play with white dolls over black 

dolls. In addition, the fight against Nazism was hypocritical with Americans’ approach with 

black segregation, and this contradiction helped remove it all together. This case was the 

combination of four different cases  relating to the desegregation of public schools. In these 

cases, black students had been denied admission to public schools on several occasion because of 

their race, and this was upheld by the Separate but Equal Doctrine. Nonetheless, in Delaware 

case involving Delaware, the court ruled the black students had to be admitted to the public 

schools because of the better facilities. This opened up the Supreme Court case that evidently 

concluded that public schools needed to be desegregated based on the Equal Protections Clause. 

This is crucial in the progression of segregation and discrimination because it removed the 

Separate but Equal Doctrine from being used all together, which was a major step forward.  

 The 1967 case of Loving V. Virginia is a significant application of strict scrutiny in the 

realm of racial classifications that burden minorities. This is one example of the Warren Court’s 

approach to racial equality when dealing with integrated marriage– a concept that took years to 

accept. This case involved two residents of Virginia, Mildred Jeter, a black woman, and Richard 

Loving, a white man, who were married in the District of Columbia. After returning to Virginia 
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shortly after, they were charged with the state’s anti-miscegenation statute, which banned 

interracial marriage. Although the judge agreed to drop the case if the couple moved out of the 

state for twenty-five years, if they chose to stay he threatened to sentence them to a year of 

prison. This case then called into question whether or not Virginia’s anti miscegenation law was 

a violation of the Equal Protection Clause of the Fourteenth Amendment. The Court found that 

Virginia was guilty of violating the Fourteenth Amendment on grounds of the Equal Protection 

Clause, as well as the Due Process Clause since, “the freedom to marry has long been recognized 

as one of the vital personal rights essential to the orderly pursuit of happiness by free 

men”(Epstein, Walker, 646). In conclusion, the Court decided this was a case subject to rigid 

scrutiny and that racial classifications were not excusable by any “rational purpose” test 

imposed. This was a major step forward in terms of the inclusion of races.  

 Another monumental case in the progression of discriminatory laws is Shelley V. 

Kraemer  in 1948. This case involved the Kraemer's, a white couple who owned a residence in a 

Missouri neighborhood governed by a restrictive covenant. The covenant was binded by a 

private agreement that prevented blacks from owning property in the development. After the 

Shelly’s, a black couple, moved into the neighborhood, the Kraemer's went to the court to 

enforce the private agreement that the neighborhood shared. This case brought into question 

whether a racially restrictive covenant violated the Fourteenth Amendment, and if so, how the 

state can play a role in restricting it. The courts ruled that the state could not Constitutionally 

restrict the selling of property to the black couple, even if it was in a private covenant. In fact, 

since the issue was presented in a court, they had to find the Kraemer’s responsible for holding 

this covenant because the state became involved. This was a case that enforced the state’s 

entanglement with private actors. While discrimination on private grounds is not technically 



ALTCHEK 8 

 

illegal, anything that is brought to the state then becomes the responsibility of the state to take 

action, which the Fourteenth Amendment requires.  

 The 1972 case of Moose Lodge no. 107 V. Irvis, is another crucial case that deals with the 

nature of state action and private conduct within the realm of the Fourteenth Amendment. This 

case involved, K. Leroy Irvis, a black man who was a guest of a white member of the Moose 

Lodge No. 107. Since the owners of the Lodge refused membership of black men, Irvis was not 

allowed service when he visited the club. He then presented this case to the Court, arguing that 

since the club obtained a liquor license from the state of Pennsylvania, the club was then 

involved in “state action”. This called into question whether or not these discriminatory practices 

violated the Equal Protections Clause. The court decided that this was not a violation of the 

Equal Protections Clause, on the basis that not all private entities that receive benefits or services 

from the state classified as state regulated institutions. The court reasoned that if this was the 

case, all private entities that receive water, electricity, and fire protection from the state, would 

be subject to state regulations, which is unreasonable. This was an important case because it 

further established the appropriateness of state action in a discriminatory case, and where the law 

holds up to be valid.  

 Another case that deals with strict scrutiny is the 1976 case of Washington V. Davis. This 

case call to question the constitutionality of laws that are passed to accomplish a legitimate 

government purpose, with no racially discriminate intent. This case involved a required standard 

verbal ability, reading, and vocabulary examination that all police application in Washington, 

D.C. Black applicants who were unsuccessful in the exam challenged it with the accusation that 

it had a proportionally negative effect on black candidates since four times as many blacks as 

whites failed. While the federal appeals court agreed on grounds that it had a racially 
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disproportionate impact on black people, it failed to pass through with a 7-2 Supreme Court 

decision. Justice Byron R. White, who wrote for the court, “emphasized that a successful 

constitutional challenge requires proof of discriminatory intent”, even though, “disproportionate 

impact may be relevant to determining discriminatory intent, it is insufficient on its own to 

establish the presence of a discriminatory purpose”(Epstein, Walker, 648). This case was 

significant because it established the insufficiency of disproportionate impact when looking at a 

situation of possible discrimination. By simply looking at numbers, one cannot determine 

whether a practice is discriminatory in its defense, which reflects the rational basis test. This 

made it somewhat more difficult for civil rights groups to litigate in situations where there was 

possible discrimination, because in order for it to be fully proved, there needs to proof of the 

government’s intent to be biased– which in most cases is difficult to prove.  

Jurisprudence of the Equal Protections Clause In Race Conscious Admissions  

 Not only does discrimination affect a number of different institutions, but in recent 

decades, it has begun to place a major impact on college admissions. Since 1961, when John F. 

Kennedy mandated that federally funded institutions take “Affirmative Action” to prevent 

against racial bias and discrimination, universities have made it a crucial part of their acceptance 

practices to create racially diverse classes. Originally, this was led by a quota system that made 

sure a certain portion of each population was represented. However, today, although there is no 

federal law in place to make sure universities are maintaining racially inclusive classes, they 

have made it a priority to do so. This has led to discrimination of certain races, and even reverse 

discrimination with others. Today, this is a major source of controversy in the United States as 

the debate addresses the remaining discrimination and inferiority of minority races, as well as the 

discrimination it may take to alleviate this inequality. The cases of Bakke, University of 
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Michigan Grutter and Gratz, and Fisher, have each been major cases of the legality of 

Affirmative Action involving the Equal Protections Clause and the Fourteenth Amendment.  

 The 1978 case of Regents of the University of California V. Bakke was one of the first 

cases that gave rise to protest against the foundations of affirmative action. Before discussing the 

case, it is crucial to note the University of California had recently established a medical school in 

1968. After its first years of having only three minority students, they decided to come up with a 

dual admissions program– the first was a regular admissions program, and the second was a 

special admissions program. The special program challenged the University’s policy to instill a 

quota system that favored economically or educationally disadvantaged applicants, or racial 

minority applicants. In order to boost the numbers of minorities, the University set aside sixteen 

seats in the class for minority students. Allan Bakke, a white male, graduated with honors in 

engineering from the University of Minnesota with a master’s degree from Stanford. Not only 

were his academic achievements impressive, but his work outside of school in hospitals and 

philanthropic organizations was even more extensive. However, after applying to the medical 

school in 1973 and 1974, and being rejected both times, he decided to file a lawsuit suing the 

university’s admission program. Since applicants under the special program were less qualified 

than him by default, he sued the school for violating the Equal Protection Clause of the 

Fourteenth Amendment. While the state trial banned the special program from continuing to be 

practiced, they refused to grant Bakke’s admission to the school. When both Bakke and the 

University appealed, the California Supreme Court found the special admissions program 

unconstitutional on grounds that, “no applicant may be rejected because of his race, in favor of 

another who is less qualified, as measured by standards applied without regards to race”(Epstein, 

Walker, 650). Although it was a divisive case, it was a victory for Allan Bakke, who’s case was 
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decided upon strict scrutiny of the  Equal Protections Clause, and was granted admissions to the 

medical school. Not only was this significant because it removed the special admissions program 

from the University of California, but because it struck down the use of the quota system in all 

universities. This also marked a unique precedent that followed in similar cases. 

The 2003 case of Gratz v. Bollinger and Grutter v. Bollinger, a similar issue was raised 

with applicants of the University of Michigan. This case involves two cases that occurred 

simultaneously, yet produced different outcomes. The first involved Jennifer Gratz, who applied 

to the undergraduate program at the University of Michigan in 1994, and was rejected, despite 

her various academic and extra-curricular achievements. After analyzing the statistics of the 

applicant pool, Gratz discovered that her scores and accomplishments should have put her just 

outside the “presumptive admit” portion of the grid of admitted applicants. However, on a 

separate grid that analyzed minority applicants, she was significantly above the minimum 

threshold of admitants. Due to her various accomplishments, she was a competitive applicant for 

the normal admissions program, but if she had been compared to a minority, she would have 

been guaranteed admission. Two years after Jennifer Gratz had been rejected from the University 

of Michigan, Barbara Grutter was denied admission to the University of Michigan Law School. 

Not only were her achievements outside of school extensive, but she graduated from Michigan 

State University two years prior with a 3.8 GPA, making her a very competitive applicant. 

Similar to Gratz, Grutter analyzed the grid system used by the school, and found that a white 

female with her scores had a less than 10% chance of gaining admittance, while a minority with 

the same scores would have been guaranteed a spot. Consequently, in 1997, CIR filed a lawsuit 

on behalf of both women at the undergraduate school as well as the law school, on grounds that 

both admissions programs violated the Equal Protections Clause of the Fourteenth Amendment. 
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Although the court ruled in their favor and the University of Michigan abandoned their old grid 

system, they decided to use a point system instead, which allotted a certain amount of points to 

each applicants. This system posed an issue as well, since it inflated numbers of minority 

applicants to a higher point to promote diversity. After several appeals, the University of 

Michigan’s undergraduate admissions system was struck down on the basis that race was valued 

over individual achievement, creating an unjust system. In Grutter, however, the court decided 

that it was a compelling government interest to encourage minorities to reach a higher level of 

education. Justice Sandra Day O’Connor ruled that the law school’s racial conscious admissions 

could be stated for a maximum of twenty-five years, in belief that the problem would no longer 

exist after. This brought rise to issues, that have most recently been reevaluated in the case of 

Fisher v. University of Texas.  

Jurisdiction of the Equal Protection Clause In Race Conscious Admissions In Fisher V. 

University of Texas 

The 2013 case of Fisher V. University of Texas is the most recent and updated case 

regarding race conscious admissions. It is important to note that the basis of this case began with 

the University of Texas’s 1997 policy to admit the top 10% of all high school applicants in 

Texas. When assessing their lack of diversity, they decided to alter the policy. While they would 

continue to admit the top 10% of students, any leftover spots would consider race as a high factor 

of acceptance. The controversial case began with Abigail Fisher, a Texas resident applicant who 

fell in the top 12% of her high school’s senior class. When she was denied admission, she filed a 

lawsuit against the University of Texas for violating the Equal Protection Clause on the basis of 

refusing her, and other qualified applicants because of their race-conscious admissions. This case 

called into question whether the Fourteenth Amendment permits the consideration of race in 
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college admissions decisions. The Supreme Court decided that the University’s consideration of 

race was not a violation of the Fourteenth Amendment because it served as a compelling state 

interest. Previous precedent, such as in, Grutter V. Bollinger, displayed the government’s interest 

in educational diversity is perfectly legal, as long as it does not use a quota system, or other 

vague method in deciding so. Since the University of Texas had a unique situation, where they 

guaranteed admission to the top 10% students, this gave minimal room to represent the state’s 

population. The only way to include other races and cultures, would have been to consider race 

as a factor in the rest of their admissions. However, there was backlash from other justices, and 

from the general public, since they did not find that the basis of choosing the rest of their student 

body was clearly defined. In addition, many still found issue with race conscious admissions like 

these that were only accepting students on the basis of including more races.  

One organization that has been very involved in the case of Grutter V. Bollinger is, the 

American Psychological Association (APA). This is a voluntary, nonprofit, scientific, and 

professional organization that was founded in 1892. It is the largest association of psychologists, 

and works to cover every major issue within the field of psychology. It has a mission to, 

“advance psychology as a means of promoting human welfare, to enhance psychological 

knowledge, and to encourage the application of research findings to the promotion of health and 

public welfare”, with a high priority on the removal of stereotypes and discrimination. Thus, the 

APA provided several peer-reviewed social science studies that examine the empirical claims 

and consequences of using race as a factor in admissions. Overall, they seek to promote the use 

of race-conscious admissions practices because of the implied benefits of campus diversity. 

Their central argument relies on the point that underrepresentation of minority groups poses 

severe obstacles to all students. For minority students, under representation leads to social 
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isolation and stereotyping, which hinders their ability to reach full potential in academic and 

work settings. Furthermore, it has effects on their social capabilities and emotional wellbeing. 

The APA also argues that the sheltering of majority group members causes their success to be 

hindered as well.  According to social science evidence, “diversity reduces prejudice, 

enhances leadership skills, and better prepares students to participate in modern civic society and 

the contemporary workplace” when a critical mass of different minority groups is present on 

campus. They also debunk several counter points of their opponents, such as the faulty of the 

“mismatch theory”, which claims students admitted based on race conscious admissions have 

lower graduation rates because of their lack of qualifications. They have found the opposite in 

numerous studies, which have proved that these admissions actually narrow the retention gap of 

minority students. They also stress that the point of race-conscious admissions is not to accept 

students with lower capabilities because they are of different races, but to give minorities who 

have had less opportunity the benefit of the doubt, and assume that they have capabilities that 

have not been expressed because of their environmental and social restraints in society thus far. 

The APA has thus far published seventy-nine different social science studies to prove their point 

in the benefit of social science admissions, and to convince universities, and the Court, that the 

twenty-five year mark of race-conscious admissions should not be considered since there has 

been minimal change since then.  

The Asian American Legal Foundation has been very involved in the decision of Fisher 

V. University of Texas, as an organization that was founded to protect and promote the rights of 

Asian Americans. In many instances, Asians are overshadowed by other minority races because 

they were not necessarily put through the same segregational practices that African Americans 

and Hispanics were established on. Nevertheless, they have been at the back burner of various 



ALTCHEK 15 

 

racial discrimination practices. In this particular case, they are arguing against the University of 

Texas, for deeming Asian Americans overrepresented relative to their demographics in the 

population, and thus deeming them unworthy of acceptances compared to other less 

unrepresented applicants. Not only has this placed them below African American and Hispanic 

applicants, but also below White applicants. The fact that the University is seeking to reduce 

demographic differences and finds Asian Americans too represented, is causing them to increase 

students of African American and Hispanic heritage while removing a number of Asian 

Americans. This is discriminatory towards Asians, who have also endured significant 

discrimination in the school system, and were some of the first victims of the separate but equal 

doctrine in, Plessy V. Ferguson. Their central argument relies on the fact that students are being 

picked for colleges based on their race, rather than their accomplishments and merit. This is pure 

reverse discrimination and it completely violates the Equal Protections Clause. They also argue 

that racial diversity is not a compelling interest, and the decision of Grutter V. Bollinger should 

be disavowed by the court system. When analyzing the actual numbers and the system that the 

University used, they found that Asian Americans faced a 280-point hurdle in being accepted 

over African Americans, and 50-point hurdle with White candidates. If this was removed, there 

would be a 33% increase in the Asian American acceptance rates to the University. The Asian 

American Legal Foundation stresses that forcing racial diversity acts as a detriment to genuine 

diversity, and that this has a negative affect in the grand scheme of progressing discrimination.  

Furthermore, the Pacific Legal Foundation (PLF) was also involved in the Fisher V. 

University of Texas case, in support of Abigail Fisher. The Pacific Legal Foundation is an 

organization that seeks to remove discrimination and racial bias in society; and works with 

several other organizations in this pursuit of equality. The PLF argued that by following the 
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precedent of Grutter V. Bollinger, the University was denying Abigail Fisher on the basis of her 

race, simply for racial balancing, which extends an unconstitutional practice. Their main 

argument lies in the Equal Protections Clause, maintaining the idea that the Fourteenth 

Amendment bans all discrimination, whether the institution is convinced that it is beneficial or 

not. They also raise the precedent of Bakke, maintain that, “it is not an interest in simple ethnic 

diversity that can justify the use of race”(Bakke). While the court allowed use of some 

consideration of race, it was accepted only on specific grounds. Not only did the decision of 

Grutter violate this, but Fisher  did as well. For this to be considered constitutional, there would 

have to be strict scrutiny on why racial diversity was necessary to the school’s functioning. It is 

not enough to say that the school needed diversity, just to show that they included more numbers 

of a race. The PLF advocates for the complete disavowment of the Grutter decision, and 

advocates for the use of other methods to ensure diversity, instead of basing admissions on racial 

factors which take opportunity away for qualified applicants.  

Furthermore, the Scholars for Economics and Statistics were also involved in the case of 

Fisher V. University of Texas, in defense of Abigail Fisher. Their argument is built on the point 

that the University fails to prove a strong basis of evidence that the critical-mass theory achieves 

a compelling interest. They include the fact that there is no deference necessary when applying 

strict scrutiny, and the University did not provide enough reasoning behind this indecency. In 

addition, they offer a contradiction to the APA, claiming that there is no substantial empirical 

evidence that demonstrates any students benefit from a “critical mass” of minorities in the 

classroom. Not only is the prior evidence very manipulatable because the subjectivity in the way 

it was conducted,  but there is no definition of what a “critical mass” is, or how it is reached. 

Therefore, the basis of the argument for it is weak and irrelevant.  In addition, the empirical 
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evidence shows no positive correlation between the number of minority students and the grades 

of those students, so there is no statistical evidence that this method is bringing success to any 

students. The Scholars for Economics and Statistics provide a series of studies and statistical 

analysis that completely counters the points made prior by the APA, showing there is no clear 

benefit, and therefore, race-conscious admissions should not be taken into account or practiced. 

Furthermore, the Cato Institute was involved in the Fisher V. University Texas case, also 

in favor of Abigail Fisher. This institute is a nonpartisan public policy research foundation which 

seeks to extend individual liberty, free markets, and a limited government. Their argument is also 

in favor of the use of strict scrutiny, and their major point is that the University failed to provide 

a “strong basis of evidence” that its use of race-conscious admissions was necessary in achieving 

a compelling state interest. In order to protect individuals’ right, this is a necessary factor in 

continuing a discriminatory practice like this. They argue that even if the “critical-mass” theory 

was sustainable, which it is not, the University of Texas’s system is is still inconsistent with the 

strict scrutiny test. By following this trail of thought, the decision is violating the Equal 

Protections Clause. Therefore, the decision in Fisher should be reversed, and the use of race-

conscious admissions should no longer be used or accepted, especially in cases where there is no 

legal reasoning to support the practice. 

The Brennan Center of Justice defends the University of Texas  in Fisher V. University of 

Texas. The Brennan Center is part of NYU’s School of Law, and is a nonpartisan public policy 

and law institute that seeks to promote democracy through the eradication of racial disparities. 

They argue that in a society where racial disparities and Segregation still exist, it is crucial for 

universities to have some sort of system where they consider race as a factor of admissions. They 

support the decision in Grutter, and maintain the belief that increasing racial and ethnic diversity 
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in an educational setting is crucial for democracy and racial equality to progress.They provide 

social science evidence that supports their theory that inclusion of races and ethnicity in the 

realm of education helps democracy flourish. Not only does it aid all students in success, but it 

helps students involve themselves in civic engagement, and it leads to a more collaborative 

society overall. They believe that race-conscious admissions are a necessity in times where 

racism and discrimination still exists; and although some may be hurt by it, it is working more 

towards helping the progression of a socially hindered race. 

The Center for Individual Rights is a public interest firm in Washington, D.C., that serves 

particular interest in discrimination lawsuits. In, Fisher V. University of Texas, they are in 

consensus with Fisher’s stance against the University of Texas. The bulk of their brief discusses 

the problematic reliance on, “academic freedom” in the decision of Bakke. In the case of Grutter 

V. Bollinger, Bakke’s reasoning was used as reinforcement of the notion that, universities are 

held to some deference to decide whether using race as a factor in admissions is a compelling 

interest. This was supported by the idea that “academic interest” is a compelling interest that 

allows universities to use race as a selection process factor. Secondly, a system that considered 

race was different than a system that set seats aside for different races. The Center for Individual 

Rights is against this notion because they believe “academic freedom” is inconsistent and vague. 

Essentially, the “academic freedom” notion that is intended to serve as a more just alternative, 

provides vague explanation in is difference. Essentially, they are against the decision of Bakke 

because it sets a precedent that makes it acceptable for race to be considered in some admissions 

but not all. This is inconsistent and does not subside under the test of strict scrutiny. They do not 

only cite the Equal Protections Clause in their argument, but the First Amendment as well, which 

guarantees against the protection of some ideas more than others. After deeply analyzing the 
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many issues with “academic freedom”, the rest of their argument discusses how the 

jurisprudence of the case encourages stealth, and the continuation of racial preferences by 

universities goes against the ideals of strict scrutiny. The Center for Individual Rights is 

conclusively against race-conscious admissions because it creates an unfair standard to different 

cases, and does not provide a way to consider race as a factor without using discrimination 

against a population.  

The American Center for Law and Justice is an organization dedicated to the defense and 

constitutional liberties protected by the law. In the case of, Fisher V. University of Texas, they 

defend Abigail Fisher on grounds that the government has no right to attach significance to racial 

labels. By creating a system that automatically favors a certain race over another to ensure the 

inclusion of different races, the University is essentially valuing one background over another. 

Race is a matter of genetic background, and to say that one individual is less of a priority than 

another because of the skin color they were born with is inhumane, and a violation of the Equal 

Protections Clause of the Fourteenth Amendment. They argue that racial categories are arbitrary 

and insignificant, and the history of government racial classification should not be repeated. The 

American Center for Law and Justice cites examples of the Rwandan Genocide, and the 

Holocaust as examples of periods in which racial classification took place. No matter what 

manner it is practiced in if individuals are being labeled and offered opportunities based on their 

race, it should not be legally permitted. Due to their firm reprimanding of racial labeling in 

making governmental decisions, they are completely against using race-conscious admissions as 

an acceptable system. By ruling in favor of the University of Texas, The American Center for 

Law and Justice believes that the court is condoning racial labeling and hypocritically mimicking 

behavior that the same government previously condemned.   
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In the final analysis, the Supreme Court decision of Fisher V. The University of Texas 

should be revisited, and essentially, repealed. Not only does it promote racial classification and 

labeling, but it takes opportunities from people who are qualified, because of their genetic 

makeup. This is something the United States has spoken against in various situations, and it 

should not be accepted now in a different form. Kurt Vonnegut Jr., “Harrison Bergeron”, paints a 

picture of the year 2081, when everyone is equal. Not only are there no distinctions between 

race, color, culture, or religion, but there is no allowance of it. Harrison Bergeron exists in a 

world where anyone who exhibits any extraordinary intelligence or talent, is seized by the 

government. While the metaphor may imply that the inclusion of different races and people is 

necessary and adds to the world’s experience, it also sends a message that everyone is different, 

and cannot be labeled as offering a certain potential by their race or color. By accepting people 

based on their color, or race, universities are ridding of acknowledging that everyone has a 

different story, and not everyone's the same. University admission counselors are just as guilty of 

implicit bias by assuming that every African American person has the same story to offer, and 

there needs to be more of their story. The United States is a melting pot, and not every race is the 

same ingredient. The use of quotas and point systems are only working to remove individuality 

through the labeling of an exterior.   
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